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EDITORIAL NOTES. 


Elsewhere we publish a brief extract from a review of “Aaron Burr as 
a Lawyer,” by Mr. Didier, from the “Green Bag” for October, and the 
younger men of the Bar may find it of interest in a variety of ways. The 
fact is that Aaron Burr’s reputation was so smirched during the early part 
of the century, by reason of his trial for treason, that few writers since have 
done his career, or his character, justice. He was so identified with New 
jersey history that his life will well bear study, and he stood so high at the 
American bar that no lawyer can afford to be unacquainted with that life, 
as well as with the life of his great rival, Alexander Hamilton. Burr stud- 
ied law in the office of William Paterson, the famous Attorney General 
and Governor of New Jersey, at a small hamlet in Hunterdon county, and 
from that little beginning became Vice-President of the United States, as 
well.as a remarkable lawyer. He graduated from the College of New Jer- 
sey at the early age of sixteen, but that was at a time when graduates at 
such an early age were common, and not altogether because young men 
were more able in those days than in these. The standard of colleges was 
far lower then than at present. Nevertheless it is greatly to his credit that 
he did graduate so young. Perhaps one of the causes why Burr made 
such a wreck of his life may be found in the following sentence from Mr. 
Didier’s narrative, which is not in the portion we have extracted from the 
“Green Bag:” “Even at this early period he had deliberately rejected the 
religious creed of his ancestors and became a follower of the gospel accord- 
ing to Lord Chesterfieid: Honor was his god, and Chesterfield his pro- 
phet.” 





The newspapers have recently abounded in comments upon the sub- 
ject of the expulsion of a Mr. Potter from a laborers’ union in Schenectady, 
N. Y., because he was a member of the State National Guard. Interviews 
with prominent members of the various unions throughout the state show- 
ed a general disinclination of the officers of these bodies to countenance the 
enlistment of members of the unions in the National Guard; or, rather, 
held to the position that the two things were incompatible, and that where 
a laborer did join the National Guard he should not be permitted to join a 
labor union. The result in Mr. Potter’s case was to throw him out of 
work. There was also for a few days a boycott of street car companies in 
Schenectady, which seems not to have had immediate connection with the 
Potter case, and yet may have grown out of the same general trouble. It 
seems the employees of the street car company were not willing to join the 
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unions and, in consequence, the laboring classes determined to boycott it. 
At present writing it is stated that the trouble is practically over, but it is 
a live question, nevertheless, before the American people, as to whether 
organizations of any sort can dictate what other organizations a man must 
or must not join, and whether they can deprive him of the natural right to 
earn a living for his family, because he may differ with them as to his 
joining or not joining a labor union, and as to his joining or not joining 
such an organization as the state militia. Of course in the latter case it is 
an extreme circumstance, because everybody recognizes that it is a man’s 
patriotic duty to be ready to defend his state against insurrection and to 
obey the call of the Governor or of the President to enlist in the state’s de- 
fense, and almost everybody (outside of the unions) conceded that the 
treatment of Mr. Potter was inimical to good government. The general 
question, however, which is bound to be settled sooner or later, is the ab- 
stract one of whether a man may be boycotted or forced by any means 
whatsoever to join an organization. It is a serious thing for the whole 
country; and it is a large question that calls for speedy settlement on a 
right basis. To our own mind the question does not have two sides, but, if 
it does, the sooner we know it the better. Clearly there will have to be leg- 
islation ?n the various states on this subject before the matter can be defin- 
itely determined, as otherwise there will be constant strikes and boycotts, 
not only in the coal regions, but in other departments of labor. The de- 
cision of the Coal Commission, appointed by the President, which is now 
investigating the Pennsylvania coal strike, may have and ought to have 


some bearing upon future results and upon public opinion, and therefore, 
their decision will be looked forward to with unusual interest. 


In the proceedings of the Colorado Bar Association, recently publish- 
ed, we find a long address by Mr. Edward T. Taylor, of Glenwood Springs, 
Colorado, upon “The Torrens system of registering titles to land.” The 
article occupies almost a hundred pages and goes over the legislation of 
various states, besides summing up the advantages of the system. This 
Journal has heretofore called attention to the Torrens system, and express- 
ed some surprise that the New Jersey Bar Association has never taken the 
matter up, discussed it and recommended its adoption. If it is good for all 
other states, it may be good for New Jersey, and that it is far ahead of any- 
thing else which has ever been devised for recording or keeping public 
record of titles to property cannot be gainsaid. After reading Mr. Taylor’s 
article, we feel sure that no rational doubt remains as to the peculiar ad- 
vantages of this system, nor as to the propriety of its being adopted with- 
out unnecessary delay in every state in the Union. 

The subject of the “Control of the Trusts,” an article by Mr. Joseph 
C. Clayton, of the New York bar, on other pages of this issue, should be 
carefully read, because it sets forth in comparatively brief compass many 
real facts concerning the so-called “trusts.” As everybody knows, lawyers 
especially, what are called “trusts” are not such, but, as this is common 
speech, the term is used by Mr. Clayton, who thinks pretty correctly upon 
this question. He takes the same ground that the Journal has for a year 
or two past, that there should be a suitable act of Congress upon the sub- 
ject of corporations formed to carry on interstate and foreign commerce, 
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giving the federal courts jurisdiction to regulate such corporations as may 
be needful for the public good. President Roosevelt has taken the same 
view, and it is a view that needs discussion, so that people may gradually 
be brought round to the conviction that it is the proper thing to do. Var- 
10us states have so thought, but they may be loath to yield up any portion of 


their so-called “rights” to Congress. Nevertheless, for the public good 
Congress must intervene. 


Perhaps the “trusts” cannot be specially charged with all the corners 
which occur from time to time in the stock or produce markets in our great 
cities, but whether these corners in stocks or in grain are made by them or 
by individual stockholders, it is refreshing to read an opinion which de- 
cides that, where defaults are made on contracts to deliver stock or grain 
at a certain time, settlement cannot be enforced at fictitious and unreason- 
able prices created by the manipulation of the managers of the corner them- 
selves. his is the decision of Judge Chytraus, of the Superior court of 
Chicago, in the suit of Waite, Thorburn & Co. v. Bartlett, in what are 
known as the “Anti-corner cases."" There were some forty cases, involv- 
ing practically the same facts, etc. In this one opinion the facts, in brief, 
were these: “The complainants (plaintiffs) sold oats in Chicago for July, 
igo2, delivery, at about thirty-seven cents a bushel, and the defendants 
had made a corner in oats and raised the price for July delivery as high as 
seventy-two cents a bushel, while the legitimate value of oats at that time 
was declared not to exceed forty cents a bushel. The rules of the Board 
of Trade provided that the average price on the last day of July in the oats- 
pit on the board should be the price of settlement for such sales, and sixty- 
four cents was the price demanded by those firms to whom the oats had 
been sold. The complainants contested the matter and Judge Chytraus 
decided as above stated. The decision was considered a blow to the gam- 
bling element of the Chicago Board of Trade, but of immense value to the 
legitimate grain interests of the country. Whether such a decision will 
put an end to all corners in grain on the Chicago Board of Trade here- 
after we do not know, but it ought to, and when once the principles under- 
lying the decision are sustained by the United States Supreme court, as 
we think they will be, the results will be generally beneficial. 


We are delighted with the opinion of Mr. Justice Garrison in the Su- 
preme court in the case of Schwarz y. The Mayor, etc., of Dover, in which 
he holds that the law which permits a city or town to direct the establish- 
ment of a Board of Excise Commissioners, and then, it being directed, re- 
quiring the Court of Common Pleas to appoint these commissioners, is 
unconstitutional. Of course such a law ought to be unconstitutional, in 
the very nature of things. It is a mingling of the functions of one branch 
of government with another, which the framers of our government never 
intended to permit. The judiciary of our state has been loaded down 
from time to time within the past twenty-five years with innumerable mat- 
ters which ought not to belong to them, and, in some way or other, the line 
must now be drawn so as to permit no future trenching on the courts. 
There have been other laws, not exactly of a similar nature, but having 
exactly the same trend, which we believe the Supreme court would have 
declared unconstitutional long ago if they had been contested. Why any 
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act should be drawn or passed of the nature of the one now set aside, per- 
mitting a municipal body to declare in favor of a new set of state officials 
and then putting the appointment of such officials in the hands of the 
courts, we cannot conceive. It does seem to us that the Executive of the 
state, in passing upon these matters, should also make it his duty to preve: 
such bills from becoming laws in the first instance. Where this is not don: 

however, and where the legislators have no better sense than to enact such 
legislation, the Supreme court cannot be in too much of a hurry to over 

turn the acts, and express their condemnation of the erroneous funda- 
mental idea which characterizes all such legislation. 


CONTROL OF THE TRUSTS. 


(This article, not being prepared in time for the ‘previous number of the New Jersey Law Jour 
nal, was first published in the “ Sunday Call,” of Newark, but is now printed hcrewith, because of the 
importance of the subject. } 

Allow me opportunity to present these reflections upon some of the 
questions now before the public in regard to “trusts” and the power of 
Congress in relation thereto, under the existing Constitution ; and as to the 
needlessness of an amendment to confer additional power upon Congress 
in respect to the regulation of commerce. I shall use the word “trust” as 
meaning a great corporation carrying on business among two or more 
states, or internationally, as distinguished from the small corporations 
whose operations are (almost) wholly within one state. One hour of John 
Marshall would give such construction of the present commercial clause: 

“The Congress shall have power to regulate commerce with foreign 
nations, and among the several states, and with the Indian tribes,” as 
would amply meet the changed conditions of the present time. Judges, 
great in the lines in which he was great, rather than any amendment, are 
the crying need ; this with a better public opinion. 

The popular clamor against “trusts” is very largely based upon envy, 
jealousy, uncharitableness, socialism and ignorance; and still more large- 
ly upon the insincerity of politicians seeking for an ad captandum issue to 
catch populistic votes. I have not yet seen any clear statement of the spe- 
cial evils of “trusts” that differ from those equally chargeable to small cor- 
porations, firms or individuals. Until there is a clear and exact specification 
of the special evils that inhere in “trusts” only, it will be impossible to cor- 
rect or remove them. Until those evils are seen and known they can not 
be fought. An unseen foe is invulnerable. After all, many doubt the ex- 
istance of such “special evils.” The chief one, in my judgment, consists in 
the fact that every trust is organized under the law of a single state which 
ostensibly confers the right to do business in other states; frequently as to 
acts forbidden in the parent state, which alone, in its own courts, has juris- 
diction and power to annul the franchise and prevent abuses thereunder. 

A gross instance occurred under a charter of Pennsylvania (Land 
Grant Railway and Trust Company), whereby a certain corporation was, 
in terms, authorized to do business everywhere except in Pennsylvania. 
When a case under that outrageous charter came before the Supreme court 
of Kansas it was treated with just denunciation and was declared to be 
ultra vires, and void as to Kansas. But there might subsequently arise 
like action in each and every state. 

The greed of the states for fees from corporations is so hungry that 
wise limitations on corporate power are lacking to a dangerous degree. 
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It is inconceivable that a federal statute could sanction the laxities of the 
corporation laws that exist in many of the states. A uniform federal law 
for the organization and regulation of lawful “trusts,” subject to the con- 
trol of the federal judiciary under the principles of the common law as 
modified by our constitution and statutes, would receive uniform construc- 
tion and enforcement throughout the United States. 

__ The law of evolution works upward, and each of its products is of a 
higher order than its predecessor. It is like the law of “supply and de- 
mand,” inevitable in its action, and cannot be resisted successfully. Sub- 
stantially abandoning its attack upon “sound money” and “expansion,” 
Eryanism or Populism now concentrates in another attack upon a law of 
evolution—the so-called “trusts,” those mighty combinations of brains and 
money for the advancement of commerce—and demands their destruction. 
In the infency of mankind each man was a unit—a solitary workman, hun- 
ter, fisher, builder—his hand against every man, and every man against 
him. Slowly, under the law of evolution, small bands combined for com- 
mon protection or common assault. Villages grew out of combinations, 
then towns, cities, states and nations. In like manner the agriculturist, the 
tradesman and the manufacturer discovered that two hands, two heads and 
two purses were better and stronger than one of half the power. So firms, 
or partnerships arose. Next, as better results on a larger scale seemed de- 
sirable, some benefactor of the race devised the “corporation” whereby any 
one of small capital might contribute to his ability, even though but one 
share in amount, and porportionately share in the gains. This was a dis- 
tinct advance on the lines of evolution for the development of potentiali- 
ties. 

As it had been proved that firms were good instruments of commerce, 
that corporations were even more efficient, so it became evident to the mas- 
ter minds of commerce that corporations, like other persons, might aggre- 
gate their separate forces into one great whole, and, as a “combination” or 
“trust,” make, produce, buy and sell at a greater advantage to the share- 
holders and to the community thanif its members acted as separate cor- 
porations. This was but an extension, or national evolution, of the original 
and fundamental idea that “in union there is strength.” 

There is no other just reason for forbidding great business combina- 
tions than for forbidding small ones, except in the fear of their power for 
harm. But, their power for good is even greater. Right or wrong is to 
be determined by principle; and there is but one principle in every such 
combination, whether it involve one hundred or one billion dollars, and that 
is, the “strength of union.” Per se, there is no wrong in forming a gigantic 
combination. Indiscriminate, or destructive attack is simply silly. It is no 
less silly to insist upon drastic legislation to destroy or cripple the great 
“trusts.” That would be the madness of socialism and paternalism; it 
would dwarf and restrain all united effort on the great scale now needed 
in the world-wide commercial battle. Some trusts have been and are op- 
pressive; so with firms and small corporations; but the oppressor halts 
when the oppressed properly resists. As a consequence of evolution, nearly 
all human industries, in agriculture, mining, manufactures, chemistry, art, 
literature and politics, are best, and naturally, carried on by combinations 
of many united for the common good. The work will not go downward 
and backward to the ancient plan of individual action only. The labor 
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party and its “tions” are the most powerful and dangerous of all the 
“trusts,” and even now they are using their power very harshly, yet | 
would by no means destroy the power of those unions. They, too, are a 
production of evolution, and in the near future a further and upward step 
in their proper regulation will be taken, so that their power will be recog- 
nized for good and not for ill. The destructive attack upon trusts is an 
attack upon evolution, and it will necessarily fail, as have failed the pre- 
vious attacks of the socialists and populists upon the laws which govern 
sound money and national growth. 

The power of Congress to regulate commerce should be considered in 
several aspects: 1. The power to regulate interstate and foreign com- 
merce; the term “commerce”’ being restricted to traffic in and transporta- 
tion of merchandise, passengers and messages, and to the instruments of 
commerce. 2. The power to regulate interstate and foreign commerce; 
the term commerce being construed so as to include the products of farms, 
mines and factories when sold among the states and internationally as the 
subjects of commerce. 3. The power to regulate commerce wholly within 
a state. 4. The power to regulate interstate and foreign commerce by a 
general act to create and regulate corporations for producing and selling 
among the states and foreign nations the subjects of commerce. 5. The 
power to secure uniformity in organizing and regulating corporations af- 
fected by commercial relations among the states. 6. As to need or advis- 
ability of an amendment to the Federal Constitution to increase the power 
of Congress in regard to regulating commerce or the production of the 
subjects of commerce. 

The following reflections are made upon these points, without takirg 
them categorically: The beneficent wisdom of the Federal Constitution 
largely resides in the fact that its powers and limitations and the denuda- 
tion of state powers are stated in broad and general terms, with no attempt 
to formulate a detailed code. Thus it is that it possesses a benign elasticity 
responsive to judicial interpretation capable of adaptation to the needs of 
the people as evolutionary changes may require. Nothing else in the field 
of government so well shows adaptability to the needs of man in society, 
except the wonderful common law, of which Chancellor Kent said: “The 
common law may be cultivated as part of the jurisprudence of the United 
States. In its improved condition in this country, under the benign influ- 
ence of an expanded commerce, of enlightened justice, of republican prin- 
ciples and of sound philosophy, the common law has become a code of nat- 
ural ethics and enlarged civil wisdom, admirably adapted to promote and 
secure the freedom and happiness of social life.” And the same great 
Chancellor quotes with approval from Du Ponceau: ‘We live in the midst 
of the common law ; we inhale it at every breath, imbibe it in every pore; we 
meet with it when we wake, when we lie down to sleep, when we travel and 
when we stay at home, and it is interwoven with the very idiom we speak, 
and we can not learn another system of laws without learning at the same 
time another language.” 

Although there has been no express adoption of the common law by 
the United States, yet, as that law was in force in all of the states at the 
adoption of the Constitution, and has been formally adopted by all of the 
states (except Louisiana) and is followed by the Federal courts whenever 
jurisdiction of a case is otherwise obtained, it is to be hoped that either by 
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judicial construction or by act of Congress the United States will formally 
adopt for their citizens and courts the principles of the common law as to 
civil cases, subject to their Constitution and laws. For “monopolies,” “en- 
grossing,” “corners,” and “unfair competition in trade” are all subject to 
the ample powers of the common law. 

The Supreme court has held that in criminal cases the common law is 
not enforced in the Federal courts. But, so far as “trusts” act criminally, 
the Sherman act seems to be sufficient and its validity frequently has been 
upheld. The principles of that act and of the common law in respect t¢ 
monopolies often have been applied in Federal and State courts. In 1890 
the New York Court of Appeals, in the Sugar Trust case, put an end to 
technical “trusts,” by deciding that there can be no aggregation of sep- 
arate corporations through the medium of a trust. Substantially, since 
then, there have been no such “trusts ;” merely great corporations which 
possessed the properties and powers of several corporations transferred to 
and fully vested in a new great corporation, such as is now (untechnically ) 
called a “trust.” 

In 1892 the Supreme court of Ohio dissolved the Standard Oil Trust. 
In Illinois the Whisky Trust was destroyed. And many such decisions 
have been made. And yet the vast corporations commonly known as the 
oil, the whiskey and sugar “trusts,” under individual corporate form, are 
more powerful than ever. 

The United States Supreme court, in the Trans-Missouri case, held 
that a contract for rates between interstate railway companies was in con- 
travention of the Sherman act; and yet similar agreements are common 
and effective in many cases. These and other like decisions were hailed as 
victories against trusts, both in the technical and the popular meanings. 
They were, in fact, of little or no real present value, except as bricks in the 
foundation of wholesome public opinion. Why? Because the people at 
large feel that, on the whole, great corporations do more good than ill. And 
it is true, also, that every one with capital to invest is eager to put it into 
some vast corporation or “trust,” rather than in a small company. Evils 
there are; but they are chiefly inherent in man’s selfishness, and that qual- 
ity inheres in the individual, the firm and the small corporation, just as it 
does in the mightiest “trust.” The greater corporation has the greater 
power to monopolize or to engage in unfair competition ; but these obnox- 
ious acts can be regulated or enjoined under existing laws; and will be 
when public opinion really wishes it to be done. 

The chief object of the commercial clause of the Constitution was to 
secure uniform control of interstate commerce and to avoid the harmful 
conflict among the diverse commercial laws of the thirteen states. The de- 
bates in the Constitutional conventions, the Federalist, and the great de- 
cisions of Marshall in Gibbons v. Ogden, Brown v. Maryland, McCulloch 
v. Maryland and other cases, clearly sanction this statement. Manufac- 
tures and corporations were few and unimportant at that date. Interstate 
commerce and bankruptcy did exist, largely, and both were put under the 
control of Congress for the purpose of securing the needed uniformity. 

The amazing expansion of commerce, and of its chief subject—man- 
ufactures, the addition of more than thirty new states, and the increase by 
more than sixty millions of inhabitants, tremendously emphasize the need 
of paramount Federal control of interstate and foreign commerce, and of 
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all its implied means, instrumentalities and subjects. Frequently the 
United States Supreme court has upheld this power in regard to questions 
arising under corporations in respect to these subjects—railways, bridges, 
vessels, navigation, telegraphs, trademarks, ferries, fisheries, ports, har- 
bors, wharves, telephones, transportation of freights and passengers, stor- 
age warehouses, elevators, newspapers, natural gas, etc. 

Under such national charters railways, bridges, vessels, etc., have been 
manufactured and operated. They were regarded as instruments of com- 
merce. But is not a factory which builds a bridge or locomotive used for 
interstate commerce a requisite subject, means and instrument of such 
commerce? He who builds a machine or bridge for his own use, in his own 
state, and does not lease or sell it for use, is not engaged in commerce ; his 
manufacture is not a subject on any part of commerce. But when he builds 
such machines for sale and does sell them among the states, clearly he is 
engaged in commerce and the business of building such machines for such 
sales is within the commercial clause of the Constitution, and the same is 
true of the products of farms, mines and fisheries as well as of factories, 
whenever produced for and actually sold among the states. 

“Commerce” is a word of great scope. It really means con-merx— 
with merchandise, or rather it comes for con-mercatores—dealings between 
merchants. Its regulation, therefore, to be complete, must apply to all the 
things included in that meaning, among which are its subjects (merchan- 
dise), its exchange and transportation, its instrumentalities, and also the 
means by which the goods it deals in are produced. The chief ‘‘subjects” 
of interstate commerce are the productions of factories, mines, farms, etc. 
To wisely regulate their production is to regulate the larger part of the 
dealings of commerce. And the chief factor in such regulation would be 
found in the regulation of the agencies which produce the subjects dealt in, 
by merchants engaged in interstate commerce. The greatest of these agen- 
cies are the corporations, which, by means of factories, etc., produce the 
bulk of the things of commerce. To secure such regulation of interstate 
commerce, Congress, the paramount regulating power, should exercise its 
authority and pass an act to organize corporations—which corporations 
should be construed to be a means of producing the subjects of commerce, 
and thus be one of the chief means or instrumentalities of interstate com- 
merce. 

Every state has and exercises all these powers, and had them at the 
formation of the Federal Constitution, domestically. Such powers re- 
mained in the states afterward, except only as to interstate and foreign 
commerce, to the same extent as it had formerly existed in the states which, 
by the Constitution, expressly denuded themselves of that sort of control. 
As that power ceased to have state existence, it must, of necessity, inhere 
in the United States. That Congress has plenary power does not preclude 
action by the states until Congress exercises its power by appropriate leg- 
islation; and that until such power is exercised the states may charter 
“trusts” is shown in Cooley v. Wardens, 12 How., where, speaking for the 
Supreme court, Mr. Justice Curtis said: “The grant of commercial power 
to Congress does not contain any terms which expressly exclude the states 
from exercising an authority over its subject-matter. If they are excluded 
it must be because the nature of the power thus granted to Congress re- 
quires that a similar authority should not exist in the states. If it were 
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conceded on the one side that the nature of this power, like that to legislate 
for the District of Columbia, is absolutely and totally repugnant to the ex- 
istence of similar power in the states, probably no one would deny that the 
grant of the power to Congress, as effectually and perfectly excludes the 
states from all future legislation on the subject, as if express words had 
been used to exclude them. And, on the other hand, if it were admitted 
that this power in Congress, like the power of taxation, is compatible with 
the existence of a similar power in the states, then it would be in conform- 
ity with the contemporary exposition of the Constitution (Federalist, No. 
32), with the judicial construction, given from time to time by this court, 
to hold that the mere grant of such a power to Congress did not imply a 
prohibition on the states to exercise the same power ; that it is not the mere 
existence of,such a power, but its exercise by Congress, which may be in- 
compatible with the exercise of the same power by the states, and that the 
states may legislate in the absence of Congressional regulations.” The di- 
versities of opinion, therefore, which have existed on this subject have 
arisen from the different views taken of the nature of this power. 

3ut when the nature of a power like this is spoken of, when it is said 
that the nature of the power requires that it should be exercised exclusively 
by Congress, it must be intended to refer to the subjects of that power, and 
to say that they are of such nature as to require exclusive legislation by 
Congress. Now, the power to regulate commerce embraces a vast field, 
containing not only many, but exceedingly various subjects, quite unlike 
in their nature ; some imperatively demanding a single uniform rule, oper- 
ating equally on the commerce of the United States in every port; and 
some, like the subject now in question, as imperatively demanding that di- 
versity, which alone can meet the necessities of navigation. Either abso- 
lutely to affirm, or deny, that the nature of this power requires exclusive 
legislation by Congress, is to lose sight of the nature of the subjects of this 
power, and to assert concerning all of them, what is really applicable but 
toa part. Whatever subjects of this power are in their nature national, or 
admit only of one uniform system or plan of regulation, may justly be 
said to be of such a nature as to require exclusive legislation by Congress. 

Constitutions being declarations of basic principles intended to be 
operative for very long periods, and difficult of amendment, should be 
stated in broad and general terms, so as to avoid the rigidity of a code. 
Thus is permitted that elasticity of judicial construction which insures 
adaptability to changing conditions. Our people have shown their recog- 
nition of this principle by their reluctance to amend, and have rejected the 
vast majority of propositions for that purpose. Indeed a strong argument 
can be made to show that none of the fifteen amendments was necessary, 
and that, under existing conditions, a John Marshall could find all their 
beneficial powers and restrictions implied in the original Constitution, ex- 
cept those of the Thirteenth Amendment. Recognizing the unwritten as 
well as the written Constitution, he well might find that the series of 
amendments relating to the Bill of Rights were mere surplusage, and that 
the others were of no advantage. 

To make a Sixteenth amendment extending the power of Congress so 
as to deprive the states of the power to regulate domestic commerce, in the 
meaning I have ascribed to commerce, would be a savage and unwise blow 
at the municipal and police powers of the state. It is inconceivable that 
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such an amendment could be adopted. It would degrade the States into 
pettiness. Under the views expressed Congress already has ample power 
over interstate commerce in the broadest sense, and the states over infra- 
state or domestic commerce. 

In Sherlock v. Alling (93 U.S.) Mr. Justice Field, speaking for the 
Supreme court, said: “It is true that the commercial power conferred by 
the Constitution is one without limitation. It authorizes legislation with 
respect to all the subjects of foreign and interstate commerce, the persons 
engaged in it, and the instruments by which it is carried on.” In United 
States v. Addystone Pipe Company (175 U. S.), the Sherman act was 
sustained, and an unlawful trust of manufacturing corporations was con- 
trolled as being an obnoxious monopoly. 

There should be no insuperable difficulty in drafting a constitutional 
act of Congress to authorize the formation of corporations to carry on 1n- 
terstate and foreign commerce, including the former, to produce, manufac- 
ture and sell the subjects of such interstate commerce ; and to confer juris- 
diction upon the Federal courts to regulate such corporations according 
to the principles of the common law as modified by the Constitution and 
laws of the United States, together with such other provisions for inspec- 
tion, regulation and remedies as may be needful. Whether or not such an 
act could now be passed is doubtful, for the states have large selfish inter- 
ests in favor of the present unjust, unwise, and non-uniform and conflicting 
systems of corporation laws. And if passed, it is doubtful if it could be 
upheld in respect to that part which would authorize corporations for man- 
ufacture, production and sale combined, except by modifying or revers- 
ing certain decisions. 

Two cases in the Supreme court, Kidd v. Pearson (127 U. S.) and 
United States v. Knight (156 U.S.), appear adverse to Federal regulation 
or formation of manufactures. Put the question as to power of Congress 
so to act did not directly arise. The opinion in the former case was by Mr. 
Justice Lamar, and his reasoning largely rested upon the argument of in- 
convenience, the popular distinction between manufactures and commerce, 
and the desire to avoid restriction of the doctrine of states rights. 

Many jurists regard the dissenting opinion of Mr. Justice Harlan far 
stronger than that of the court in the Knight (Sugar Trust) case, and 
many think that there was grave error which would be corrected in a new 
case involving the same principles. 

Fortunate it is, that no rash Federal amendment or legislation can 
come suddenly to destroy the new “force.” Years were needed for the con- 
stitution, and for every force, machine or ship to “find itself.” So it is 
with the “trust.” Time, experience and public opinion will teach us how 
profitably to use it. Impetuous, vindictive or envious obstacles will do 
more ill than good. Among the panaceas prescribed for the trust evils, is 
that of removing duties from articles sold by “trusts.” If this removal be 
confined to “trusts,” then it would be obnoxious as class legislation of the 
grossest kind. 

It is believed that if there were a suitable act of Congress for the pur- 
pose herein indicated, there would be a class of corporations so much better 
adapted to the public needs, so much safer for investors and the public, 
that they would be as much preferred over state corporations as the Na- 
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tional banks of issue are over state banks. And it is not believed that any 
except the slightest tax would be needful to secure that preference. 

Thus far I have heard of no “remedies” more likely to secure uni- 
formity, inspection, publicity and wise regulation than those that might be 
secured by such an act of Congress as has been suggested in this letter. 
Nothing therein should abridge the rights of the states as to corporations 
acting wholly within the state. From thoughtful discussion we may hope 
to evolve a wise solution of our most important issue—that which affects 
our interstate and foreign commerce. 

JOSEPH CULBERTSON CLAYTON. 

October 6, 1902. 





AARON BUER AS A LAWYER. 


(Extracts from article in October ‘Green Bog,” by Mr. Eugene I.. Didier. } 


“Aaron Burr came to the Bar at a very favorable time; the courts 
were crowded with business; almost every principle of law had to be set- 
tled, and most of the former leaders of the New York bar were excluded 
from practice in the courts because they had adhered to the Tory side in the 
Revolution. Up to this time no case had been reported in the thirteen 
states, consequently there were no written decisions to cite, no precedents 
to follow, no rules to guide the court and counsel. Every legal point bear- 
ing upon each individual case had to be argued every time. Burr’s mem- 
ory, which was wax to receive and marble to retain, gave him an immense 
advantage in the practice of the law. As already mentioned, he enjoyed a 
large and lucrative business, estimated at ten thousand dollars a_ year, 
which was a very handsome income in those days. His remarkable suc- 
cess at the Bar was not the result of flowery declamation, impassioned elo- 
quence, or the rhetorical beauty of his language. He used plain, solid, 
concrete language, depending for success upon a clear presentation of the 
strong points in his causes. Burr’s style as a speaker was like that of Sal- 
lust as a historian: his sentences were terse, his language choice, but plain, 
so that every person could understand him. Hamilton was more like 
Cicero: his language was full, flowing, ornamental and impassioned. 

“It was said that Hamilton’s eloquence induced a great elevation or 
depression of the mind, consequently could be easily followed by the note- 
taker. Burr’s was more persuasive and imaginative. He first enslaved 
the heart, and then led captive the head. Hamilton addressed himself to 
the head only. Yet Burr was very concise in his language; every word 
was in its proper place and seemed to be the only one suited to the place. 
He made few or no repetitions; if what he said had been immediately sent 
to the printer, it would have wanted no correction. 

‘Burr’s definition of the law—‘whatever is boldly asserted, and plausi- 
bly maintained,’—was pointed, if not true. He lived up to this cynical 
maxim in his own practice of the law, and was the most successful lawyer 
of his time. Aaron Burr never displayed so much legal knowledge and 
talent, so much energy and activity, as during his trial for treason, at Rich- 
mond, Virginia, in 1807. Some of the greatest lawyers in the United 
States were engaged in that trial, Luther Martin, William Wirt, George 
Hay, Alexander M’Crae, Edmund Randolph and John Wickham. In this 
group of legal giants, Burr was the real leader of the defense. He was 
consulted before any step was taken; not a motion was made, not a point 
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yielded, without consulting him. As usual, his manner was calm, digni- 
fied, polite, impressive. The voluminous report of this celebrated trial 
shows what transcendent ability he displayed day after day, and hour 
after hour, through that long, bitter, vindictive prosecution, in which all 
the power, resources and influence of the President of the United States 
were employed to hound one man to death. This same record shows no 
less clearly the man’s rare fortitude, remarkable courage, and exquisite 
patience. 

“Jefferson, having committed himself to the declaration that Burr 
was guilty of treason, thought himself bound to prove the charge; the 
President had alarmed the country with the cry of ‘wolf!’ and in order 
to escape being laughed at felt bound to make good his accusation. For 
this purpose he left no stone unturned; for this purpose he summoned 
witnesses, and threatened them with the strong arm of the government ; 
for this purpose he villified Burr; for this purpose he employed the brilliant 
talents of William Wirt: in a word, Thomas Jefferson appears in the de- 
spicable light of a persecutor, using all the influence at his command to 
convict of a capital crime the man whose extraordinary exertions and 
splendid political management had placed him in the exalted position which 
gave him that influence. The world had not witnessed such hideous in- 
gratitude since Francis Bacon prosecuted unto death his friend and bene- 
factor, the young, brave, gifted, noble, generous and accomplished Earl of 
Essex. 

“Not satisfied with attempting to influence witnesses and to force them 
by threats to testify against the accused, Jefferson wished to deprive Burr 
of the services of his principal advecate, and asked Hay, the United States 
District Attorney, whether ‘we shall move to commit Luther Martin 
(whom he styled ‘an impudent Federal bull-dog’) as particeps criminis 
with Burr.’ The conduct of Jefferson in this whole matter has been pro- 
nounced ‘a monstrous proceeding—a proceeding without precedent in the 
history of criminal prosecutions.’ Andrew Jackson denounced Jefferson’s 
conduct towards Burr as a ‘persecution,’ and it caused Luther Martin to 
declare that ‘Jefferson hated Burr with a bloodhound’s keen and savage 
thirst for blood.’ He had attempted to prejudice the case against Burr by 
declaring in advance that ‘of his guilt, there can be no doubt.’ He had pro- 
claimed the man a traitor who had risked his life for years in the cause of 
his country’s liberty, while Jefferson remained at home, safe and secure. 
To the attempt of the prosecution to withhold certain important pa- 
pers necessary to Burr’s defense, Martin vehemently declared that ‘who- 
ever withholds, wilfully, information that would save the life of a person 
charged with a capital offense, is substantially a murderer, and is so re- 
garded in the registry of heaven.’ 

“Burr was always at home in a court of justice: there, no man was his 
superior, few his equal. He listened patiently while the prosecution intro- 
duced witness after witness in evidence of his alleged overt act, but, on the 
seventeenth day of the trial, when the prosecution was about to introduce 
indirect and collateral evidence, the accused thought it was about time to 
stop the introduction of any more testimony unless it was to prove the 
overt act. Upon this point the great battle of the legal giants was fought to 
the finish. During this argument, which lasted nine days, there was ‘the 
finest display of legal knowledge and ability of which the history of the 
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American bar can boast.’ It all turned upon the question whether, ‘until 
the fact of a crime is proved anything may be heard respecting the guilty 
intention of the person accused.’ In this great debate, while Wickham, 
Martin, Randolph and Hay all distinguished themselves by their argu- 
ments on the legal question involved, William Wirt addressed himself to 
a sentimental view of the question, and in the course of his flowery and 
impassioned oration, which is as full of fiction as any romance ever in- 
vented by the wit of man, he drew a fancy sketch of the relationship which 
had existed between Burr and Blennerhassett. Yet, that fairy-story has 
done more harm to the name and fame of Aaron Burr than anything and 
everything else besides. Chief Justice Marshall, who presided over this 
celebrated trial with a dignity, ability and impartiality which added a new 
distinction to his illustrious name, rendered an elaborate opinion on mo 
tion before the court, deciding that no collateral or indirect evidence could 
be offered before ‘the overt act’ was proved, ‘because,’ said the Chief Jus- 
tice, ‘such testimony, being in its nature merely corroborative, and incom- 
petent to prove the overt act in itself, is irrelevant until there be proof of 
the overt act by two witnesses.’ The case was submitted to the jury, who 
retired, and in a few minutes they returned with a verdict of ‘not guilty.’ 
Aaron Burr was acquitted of the crime of treason, but he left the court 
room a ruined man, bankrupt in fame, fortune and friends. With two in- 
dictments of murder pending, one in New York, the other in New Jersey; 
with his occupation as a lawyer gone; with his beautiful estate, Richmond 
Hill, in New York, sold for debt at much less than its real value; with the 
administration newspapers denouncing him without mercy, and the op- 
position giving him but a lukewarm support, he was driven from his home 
and country with the mark of Cain upon his brow. 

“After an exile of four years, Burr returned to the United States in 
1812, landing in Boston, where he remained incognito ten days or two 
weeks, waiting word from his devoted friend, Swartwout, as to whether it 
would be safe for him to go to New York. Finding that he could return 
without danger of molestation, he went to New York, and after remaining 
concealed about a month, he announced through the press that ‘Aaron Burr 
had returned to the city and had resumed the practice of the law at 23 
Nassau street.’ The announcement thrilled the city, and before Burr re- 
tired that night five hundred gentlemen called upon him. The first feeling 
in New York was that he had been treated with unjust severity, and there 
seemed to be an intention to bury the past. His capital was ten dollars, his 
office was the home of a lady who had been his friend through all his trou- 
bles. A small tin sign bearing his name was nailed up in front of his house, 
and within two weeks after the announcement of his return had been made, 
he received in fees two thousand dollars.” 
A statute fixing a maximum and minimum fine, to be recovered 
by indictment, as a penalty against a railroad company for negligently 
killing a passenger, which shall be paid to the executor for the use of 
the widow and child, or next of kin, is held, in Boston & M. R. R. v. 
Hurd (C. C. A. 1st C.), 56 L. R. A. 193, not to be so strictly penal that 
it cannot be enforced in other jurisdictions. With this case is a note 
reviewing the authorities on conflict of laws as to action for death or 


bodily injury. 
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LEOPOLD D. SCHWARZ, PROSECUTOR, v. THE MAYOR, RECORDER, 
ALDERMEN AND COMMON COUNCIL OF DOVER. 


(N. J. Supreme Court, November 10, 1992.) 


Constitutional law—Excise Com- 
missioners—Judicial and Executive 
Functions.—1. Excise Commission- 
ers are officials for the performance 
of a public duty unconnected with 
the administration of justice; they 
are not officers of or assistants to the 


appoint them properly belongs in a 
constitutional sense to the legislative 
or executive branch of Government, 
hence it may not lawfully be exer- 
cised by a Court of Common Pleas, 
in view of Article II]. of the State 
Constitution. 


judicial tribunals; the authority to 


This certiorari is brought to set aside and annul an ordinance passed 
by the Mayor, Recorder, Aldermen and Common Council of Dover, as 
follows: 

“An ordinance to establish a Board of Excise Commissioners within 
and for the town of Dover. 

“Be it ordained by the Mayor, Recorder, Aldermen and Common 
Councilmen of Dover, as follows, to wit: 

“Sec. 1. That from and after the passage of this ordinance there shall 
be established within and for the town of Dover a Board of Excise Com- 
missioners to be appointed pursuant to the provisions of an act of the Leg- 
islature of the State of New Jersey entitled ‘an act to establish an excise 
department in incorporated towns and cities of this state,’ approved March 
21st, IQOT. 

“Sec. 2. That within ten days after the passage of this ordinance a 
copy thereof certified by the clerk of this town shall be by said clerk de- 
posited and filed in the office of the clerk of the Court of Common Pleas of 
the county of Morris, as is required by the provisions of said act. 

“Passed May 13th, 1go1.” 

The legislative act under which this ordinance was passed is Chapter 
107, laws of 1901, page 239. 

It is entitled ““An act to establish an excise department in incorporated 
cities and towns of this state.”’ 

“Section 1 provides that it shall be lawful for the governing body of 
any town or city of this state, except cities of the first-class, to provide for 
the establishment within and for such town and city of a board of excise 
commissioners, which ordinance shall provide that from and after the pas- 
sage thereof, there shall be established within and for such town or city a 
board of excise commissioners, appointed pursuant to the provisions of 
this act,” etc. 

“Section 2 provides that within ten days after the passage of any such 
ordinance, a certified copy thereof shall be filed in the office of the clerk of 
the Court of Common Pleas of the county, who shall thereupon notify the 
court of such filing and said court shall within thirty days ‘appoint a board 
of excise commissioners within and for such town or city,’ ”’ etc. 

Of the reasons assigned for setting aside the ordinance in question, the 
first two are: “1. Because said legislative act entitled ‘An act to establish 
an Excise Department in incorporated towns and cities of this state, ap- 
proved March 2ist, 1901, is unconstitutional in that it is a violation of 
Article III. of the Constitution of this state. 2. Because in and by said 
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act the Legislature attempted ‘to enforce upon and delegate to the Judicial 
Department certain powers not appertaining or belonging to the Judicial 
Department, and said act is for that reason unconstitutional and void.’ ” 
Argued at the June term, 1902, before Justices Garrison and Collins. 
Mr. George T. Werts for the prosecutor. 
Mr. James H. Neighbour for the defendant. 


GARRISON, J.: The important question raised by this proceeding 
is whether the appointment of an Excise Commission may lawfully be made 
by a Court of Common Pleas when thereunto authorized by legislative en- 
actment in view of Article III. of the Constitution, which provides: “The 
powers of the Government shall be divided into three distinct departments 
—the legislative, executive and judicial ; and no person or persons, belong- 
ing to, or constituting one of these departments, shall exercise any of the 
powers properly belonging to either of the others except as herein expressly 
provided.” 

The scope and meaning of this article was incidentally expounded by 
Beasley, Chief Justice, in re Cleveland, 22 Vroom 311. “In my opinion,” 
he says, “an executive authority of this nature can not be vested in a ju- 
dicial officer so long as the State Constitution remains what it is. The sub- 
ject is regulated by Article III. of that instrument, which is in these words, 
(quoting them). 

“Tt will be observed that each of the three departments here designated 
is excluded, not simply from the exercise of the powers conferred in ex- 
press terms by the Constitution itself on either of the others, but is pro- 
hibited from using any of the powers properly belonging to either of the 
others. My construction of this broad description of the prohibited pow- 
er, as it applies to the judiciary, is that it forbids that department to use 
any of these authorities which in their nature are either legislative or ex- 
ecutive, because such authorities, in a theoretical and abstract sense ‘prop- 
erly belong’ to the two last named departments respectively. This clause 
is, of course, to be read in the light of the ancient inherent faculties and in- 
cidents of the governmental departments to which it relates, and it could 
not, therefore, properly be construed so as to prevent the judicial tribunals 
from appointing that class of officials that are assistants to the courts in 
the administration of the law, such as referees, auditors, masters in chanc- 
ery and the like. But that it does prevent the vesting of the prerogative to 
fill public offices, unconnected with the courts and the judicial function, I 
see no reason whatever to doubt.” 

The Chief Justice then cites decisions to the same effect in Massachu- 
setts and elesewhere, and concludes: “From these considerations I feel it 
to be my duty to decline to execute the authority sought to be conferred 
upon me by this statute.” 

Accepting, as I unqualifiedly do, this exposition of the constitutional 
article in question, the pertinent inquiry in the present case is whether the 
authority to appoint officers of the class known as Excise Commissioners 
“properly belongs” to either the legislative or the executive department of 
the state government. Referring again to the language just quoted, I 
think its concluding clauses place this matter also in its proper light, viz.: 
that excepting as to officers connected with the courts and the judicial func- 
tions the authority to appoint to public office belongs in a theoretical and 
abstract sense either to the legislative or to the executive branch of gov- 
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ernment, it matters not to which so far as present purposes are concerned. 
In the sense just indicated there is to my mind no question but that the ap- 
pointment of Excise Commissioners properly belongs to one of the other 
departments of government and hence not to the judicial. This would be 
conclusive of the present case were it not for certain queries that have sug- 
gested themselves. The first is whether the fact that from the earliest times 
the excise function of licensing inns and taverns has been performed by the 
Courts of Common Pleas can be laid hold of to support the legislation now 
before us. The argument in favor of such proposition would be that as the 
excise function has been recognized as a faculty of such courts the naming 
of a body of officials to perform that duty may in a sense be regarded as the 
appointment of assistants to aid such courts in the administration of their 
judicial duties, and hence be assimilated to referees, auditors and similar 
judicial appointees. The fallacy of this argument, however, would be that 
it assumes that the performance of this public service by the Courts of 
Common Pleas made it a judicial function either actually or “in a theoret- 
ical and abstract sense.” Whereas, upon the contrary, it has uniformly 
been recognized and dealt with as an exception to the rule. 

The first proposition laid down by Mr. Justice Van Syckel, delivering 
the opinion of the Court of Errors in Paul v. Gloucester Co., 21 Vr. 585, 
was “that the sale of intoxicating liquors has, from the earliest history of 
our state, been dealt with by legislation in an exceptional way,” and, in the 
same opinion, speaking of the exercise of this function by the judges of the 
Courts of Common Pleas, the learned justice says: “The duty these judges 
were charged with was a duty for the people of the county, which did not 
in this regard require the performance of a judicial act.” The constant 
enactment of statutes by which this same duty was laid upon common coun- 
cils and other bodies lacking general judicial powers further illustrates and 
enforces the exceptional nature of the service thus performed by the local 
courts. 

The distinction between officials of the class now under consideration 
and such as are in reality assistants to the courts, lies in the fact that the 
latter work with the court incidentally to some matter that is or has been 
or will be pending therein for judicial treatment at some stage, whereas 
Excise Commissioners, once they are appointed, deal thenceforth and inde- 
pendently with a matter that was not before the court that appointed them 
and with which it has no connection save that by force of established usage 
the same duty might have been required at its hands. 

A further query suggests the argument that the constitutional inter- 
dict in question applies only to officials who derive their powers by direct 
assignment from the Constitution itself, and hence does not affect those 
who perform similar functions in offices of legislative creation. But such 
limited and inconsequent interpretations would, it seems to me, be sub- 
versive of the entire spirit of the prohibition. No sufficient reason can be 
given for permitting to the incumbents of legislative offices a latitude in 
this respect that is denied to those filling offices of constitutional origin. 
Moreover, one of the results of the clause in question, and hence presum- 
ably one of its purposes, is to secure the performance of legislative, exec- 
utive and judicial duties strictly within the boundaries of each of these de- 
partments respectively, a purpose that would be wholly frustrated if in- 
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cumbents of offices created by the legislative branch could take on indis- 
criminately any or all of these functions at the will of the legislature. 

I do not understand Mr. Justice Dixon in the reference he makes to 
the constitutional origin of the Supreme and Circuit courts in his opinion 
in re Ridgefield Park, 25 Vr. 288, to do more than state a pertinent fact ; 
it was not an essential factor in the decision of the cause. The allusion by 
Mr. Justice Van Syckel to the same matter in Paul v. Gloucester Co., 21 
Vr. 585, on page 611, is carefully guarded by the words “or which in their 
nature pertain to one of these departments exclusively,” referring to the 
powers assigned by the Constitution itself. 

Nothing that is suggested by either of these suppositional arguments 
breaks the force of the comprehensive exposition by Chief Justice Beasley 
quoted at the outset of this opinion. 

The conclusions I have reached are that Excise Commissioners are 
officials for the performance of a public duty unconnected with the admin- 
istration of justice, that they are not officers of or assistants to the judicial 
tribunals, that the authority to appoint them properly belongs in a consti- 
tutional sense to the legislative or executive branch, and hence may not 
lawfully be exercised by a Court of Common Pleas in view of Article ITI. 
of the Constitution. It follows that the statute by which this authority is 
attempted to be conferred is nugatory and that the ordinance brought up 
by this writ must be set aside. The prosecutor is awarded his costs. 

FICKEN v. COYLE. 


(Second District Court of Jersey City, November, 1902.) 
Landlord and tenant—Summary proceedings to dispossess. 


(1) A partial eviction after rent is due does not bar the landlord’s 
right to summary proceedings under the District Court Act based on rent 
so due; but does bar it as to rent which but for such eviction would have 
subsequently accrued. (2) The tenant having the right under said act to 
stop proceedings by payment of rent “claimed”’ and costs into court: held 
that, when it appears on the trial that the affidavit claims more rent than 
is actually due, the proceedings must be dismissed. 

Mr. W. H. Speer for plaintiff. 

Mr. J. F. McCormack for defendant. 


PARKER, J.: This is a suit to dispossess a tenant for non-payment of 
rent. The affidavit and proof show a tenancy monthly at $9.00 in advance, 
beginning on the 15th of the month. The affidavit further alleges that 
“two months rent became due on May 15, 1902, amounting to $18.00.” 

Taken in conjunction with the clause as to terms of payment we may 
perhaps fairly infer that it is not a variance from the plaintiff’s testimony 
that $9.00 was due April 15th and $9.00 more on May 15th. For the pur- 
pose of this case the affidavit will be considered in this respect sufficient. 
But defendants claim that no rent is due because of a partial eviction by the 
landlord, relying on Hunter v. Reiley, 14 Vroom 480, and 12 Enc. Law, 
Ist Ed. 758b. 

From the evidence it appears that there is a three-story house with 
yard, with a clothes pole in the yard supporting clothes lines from each 
story. Three families occupy the house, one on each floor, with common 
access to cellar and common use of pole. Defendant occupied the first floor 
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for some months, with use of the yard in common; then moved into sec- 
ond floor, paying $1.00 more a month, but without any other change in the 
contract of letting. The third story tenant had use of the yard also. But 
about April 2oth, by authority of the landlord, the yard was closed to all 
but the first story tenant, and access denied to defendant even to recover 
clothes which had fallen by breakage of his clothes line. 

I think the facts show a partial eviction by act of the landlord on 
April 20th. No rent is due, therefore, for May. But the April rent was 
due on the 15th and remains due; and on that alone, if no more were 
claimed the landlord would be entitled to a warrant to dispossess. Taylor, 
Landlord and Tenant, Sec. 377; Hunter v. Reilly, supra. The question to 
be disposed of here is whether the landlord can proceed under his affidavit 
claiming two months rent, after only one month is found due, or must the 
case be dismissed for material variance of the proof from the affidavit. 

In Fowler v. Roe, 1 Dutch. 550, the court says it must appear “that 
default has been made by the tenant in the payment of rent according to 
the terms of the agreement,” etc., but does not say the correct amount must 
be specified. See also Taylor on Landlord and Tenant, 8th Ed., p. 329, and 
note 5. But see also Layton v. Dennis, 14 Vroom 381, which contains a 
dictum to the contrary, that the amount and date when due must be stated. 
The decision in Fowler v. Roe is based on the statute of landlord and ten- 
ant as it existed in 1856 and as found in G. S., p. 1918. But that statute 
differs in two very important particulars from the District Court Act, un- 
der which the present proceedings are brought, and which in its present 
form (P. L. tgo1, p. 68), while more liberal to landlords in not requiring 
oath that payment of rent cannot be recovered by distress, nor preliminary 
three days’ notice to pay or quit, contains counter restrictions, (1) in ex- 
pressly requiring what the old affidavit did not have to contain, viz: “a 
specification of the amount of rent claimed to be in default.” (D.C. Act., 
Sec. 108; and (2) in providing that the tenant may at any time on or be- 
iore the return day of the summons pay into court the rent “claimed to be 
in default by the oath filed” and thereby stop all proceedings. 

A correct statement in the affidavit of the amount of rent in default is 
vital to the plaintiff’s case. Otherwise the landlord by claiming too much 
would deprive the tenant of his statutory right of payment into court un- 
less the tenant submitted to the extortionate demand in the affidavit. 

The affidavit being found incorrect in a material particular is insuf- 
ficient to give this court jurisdiction, and the proceedings must therefore 
be dismissed. (Layton v. Dennis, supra). 


The death of a bank depositor is held, in Raesser v. National Exch. 
Bank (Wis.), 56 L. R. A. 174, not to revoke the authority of the bank 
to pay a check which he has given for a valuable consideration under 
circumstances which make it irrevocable as to the assignee where the 
check is deemed to work an assignment pro tanto of the fund on deposit. 


An injury caused by a fall from the steps of a moving train is held, 
in Smith v. Aetna L. Ins. Co. (Iowa), 56 L. R. A. 271, to be covered 
by an accident insurance policy if the injured person did not intend to 
alight, but inadvertently did so by attempting to descend to another 
step which he erroneously supposed was below the one on which he 
was standing. 





STATE EX REL. RENNER V. HOLMES. 


STATE ex rel. RENNER v. HOLMES. 


(N. J. Supreme Court, October 8, 1902.) 


Constitutional Law—Special .\ct constitutional, by the recuirement 
—Chosen Freeholders—1. The act that proceedings for its adontion in 
to reorganize boards of chosen free- any county shall be initiated by the 
holders, approved March 6, 1900, is existing board of chosen freehold- 
rendered special, and therefore un- ers on or before March 28, 1900. 


Quo warranto by the state, on the relation of Samuel E. Renner, 
against Michael B. Holmes and others. Judgment of ouster. 

Argued June term, 1900, before Hiendrickson, Pitney,and Dixon, JJ. 

Mr. J. Emil Walschied for the state. 

Mr. John Griffin for defendants. 


DIXON, J.: Prior to December 1, 1900, the board of chosen free- 
holders in Hudson county was composed of thirty members, each elected 
by the voters of a subdivision of the county, under the Acts of May 16, 
1894 (P. L., p. 355), and March 22, 1899 (P. L., p. 203). On March 6, 
1900, the Legislature passed “An act to reorganize boards of chosen free- 
holders” (P. L., 1900, p. 30), enacting that on and after the first Monday 
in December, 1900, such boards should consist of nine members, to be 
elected by the voters of the entire county; but providing that the act 
should not be operative in any county unless the existing board of chosen 
freeholders of the county should, on or before March 28, 1900, resolve to 
submit the question of the adoption of the act to the voters of the county 
at the next regular election, and on such submission the voters should ac- 
cept the act. In a quo warranto information the attorney general alleges 
that in Hudson county the act of 1900 was accepted in accordance with its 
terms, and thereupon nine persons were chosen in November, 1900, to con- 
stitute the board of chosen freeholders for two years, that those persons 
have assumed the privileges and franchises of such a board, and are unlaw- 
fully usurping the same, and he prays due process of law against them. 
This charge of usurpation rests upon the contention that the act of 1900 
violates the clause of the constitution which forbids the passage of local or 
special laws to regulate the internal affairs of counties, because it is, in ef- 
fect and substance, rendered local and special by the provision limiting the 
power of counties to accept it as above set forth. In support of this con- 
tention the decisions in De Hart v. Atlantic City, 63 N. J. Law 223, 43 Atl. 
742, Christie v. City of Bayonne, 64 N. J. Law 191, 44 Atl. 887, and Ross 
v. City of Passaic, 64 N. J. Law 488, 45 Atl. 817, are cited. In these de- 
cisions, as well as in several others (Pierson v. O’Connor, 54 N. J. Law 36, 
22 Atl. 1091; Stahl v. Inhabitants of City of Trenton, 54 N. J. Law 444, 24 
Atl. 478; Bennett v. Common Council, 55 N. J. Law 72, 25 Atl. 113), the 
statutes were condemned because the classification attempted by the legis- 
lature was defeated by a limitation in time that excluded from the opera- 
tion of the laws individuals which possessed, or in the natural course of 
things would possess, all the substantial elements of a constitutional class- 
ification. In reply to this contention the defendants urge that no such 
ground of invalidity can be found in the present statute because all existing 
counties have the same right of acceptance, and the court cannot assume 
that any other county will ever be created ; and hence all counties that now 
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do, or within judicial contemplation ever will, exist, are placed on the same 
footing. To this discriminating argument is added a reference to the case 
In re Cleveland, 52 N. J. Law 188, 19 Atl. 17, 17 L. R. A. 431, where the 
court expressly held that the limiting clause did not invalidate the statute, 
and also to the cases Freeholders of Essex Co. v. Essex County Park Com- 
mission, 62 N. J. Law 376, 41 Atl. 957, and Rimback v. Same, 62 N. J. 
Law 494, 41 Atl. 699, where statutes containing a limiting clause were sus- 
tained without noticing the limitation. The statutes under consideration 
in the cases thus referred to have features clearly distinguishing them from 
that now in hand. In Cleveland’s case the statute (Gen. St., p. 729, Sec. 28) 
expressly declared that if, for any reason, any section or provision of the 
act should be held unconstitutional or invalid, the same should not affect 
any other section or provision; and the court, finding the limitation in a 
distinct clause, laid stress on this saving enactment to sustain the main pur- 
poses of the law. In the Park Commission cases the statutes (P. L. 1895, 
pp. 169, 183, Sec. 20; P. L. 1898, p. 20, Sec. 2) required the proper officers 
of every county containing a population of more than 200,000 to submit 
the question of accepting or rejecting the act to the legal voters of the 
county, and the only limitation appearing was that the submission should 
take place at the next election. In construing these acts with a due regard 
to the purpose of the legislature, courts would not be likely to hold that the 
failure of the county officers to submit the question at the “next election’ 
could deprive the people of all right to accept the benefits of the law, and 
hence would probably deem the provision for submission at the next elec- 
tion directory only, designed to secure prompt submission, but not to limit 
the right of acceptance. Applying the same liberality of construction in 
the case of counties not then possessing, but afterwards acquiring, the nec- 
essary population, the courts, rather than defeat the act for want of due 
classification, would hold that those counties also were entitled to the right 
of acceptance, and that it was the duty of the officials to submit the matter 
to the voters at the next election afer such counties had entered the desig- 
nated class. We must, therefore, see whether the terms of the present act 
willadmit of the construction that the limitation is not so inseparable from 
the other provisions as to lead to the conclusion that the efficiency of these 
provisions was intended by the legislature to depend upon compliance with 
the limitation. On this question the language of the act seems to compel 
a negative answer. It is, “On and after the first Monday in December, nine- 
teen hundred, boards of chosen freeholders shall consist of nine members ;” 
and the act is to “remain inoperative in any county unless and until it has 
been submitted to the voters thereof by the board of chosen freeholders of 
such county and shall have been accepted by such voters; the manner of 
such submission shall be as follows: The board of chosen freeholders in 
any county may on or before the twenty-eighth day of March, nineteen 
hundred, adopt a resolution to submit the question of the adoption of the act 
to the voters of each municipal division of such county at the next regular 
election to be held in such municipality.” These clauses disclose a pur- 
pose to confide in the existing boards of chosen freeholders a discretion as 
to whether the act should be submitted to the voters, and to require that 
such discretion should end on March 28, 1900—that is, twenty-two days 
after the passage of the act,—and that the submission, if ordered, should 
take place with similar expedition. This act, therefore, cannot be sup- 
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ported on the ground expressly stated in Cleveland’s case, or on that im- 
pliedly assumed in the Park Commission cases. If supportable at all, it 
must be for the reason that it affords to all counties the same opportunity 
of accepting or rejecting its provisions, and hence is general. But on this 
point we think the enactment is illusive, and that, while there is an outward 
show of legislating, for all counties, there is in reality legislation for only 
some counties. So important a change as this act contemplates in the or- 
ganization of the governing bodies of counties, would never be adopted 
without a reasonable opportunity for discussion ; and the time allowed for 
action by the board, and for subsequent action by the voters, could not af- 
ford, or be intended by the legislature to afford, such opportunity. The ce- 
lerity required points to a pre-determination in some county or counties to 
make the change proposed, and a willingness on the part of the legislature 
that such change should there be made, but that elsewhere no change should 
take place. Legislation of this sort seems calculated to thwart the purpose 
of the constitutional prohibition of special laws, for in order to secure the 
successful enactment of such laws, it would only be necessary that the legis- 
lature should be informed of the sentiment in any particular locality, and 
then should pass a statute according to that sentiment, and providing for 
its acceptance in so short a time that no other locality could reasonably 
act in the matter. So far as practical results are involved, the act might as 
well expressly limit the right of acceptance to the voters of that locality 
alone. The inevitable effect of such legislation is to confer upon localities 
which in constitutional view are alike statutory powers as diverse as the 
temporary sentiments of the particular places. . We think the act of 1900 is 
special, and therefore invalid. 

ut the defendants have pleaded to the information that, although they 
were voted for throughout the county, yet each of them was a citizen of 
one of the subdivisions of the county which, under the earlier statutes, were 
entitled to be represented by one or more members in the county board, and 
in that subdivision was voted for and received the highest number of votes 
for member of the board. The attorney general having demurred to this 
plea, the defendants insist that they have good title as members of the 
board, notwithstanding the unconstitutionality of the act of 1900. The 
question thus raised need not be critically examined ; for, conceding their 
individual right to membership in the board if the board could be legally 
organized, the difficulty remains that nine persons cannot organize a board 
which, according to law, consists of thirty members, and it is the franchises 
of such a board that the defendants collectively are charged with usurping. 
On the pleadings this charge is not answered, and, therefore, judgment 
should be entered ousting the defendants from the franchises of the board 
of chosen freeholders of the county of Hudson. 

While thus resting our decision on the shortness of the time allowed 
for deliberation, we do not mean to imply that a longer time would have re- 
moved the defect, for there is some reason in the proposition, that, if the 
legislature selects a group of places for the possible operation of a statute, 
and makes its actual operation in any member of the group conditional upon 
the expression therein of a sentiment favorable to the statute, such express- 
ion becomes a substantial element in the basis of classification, and the class 
must be kept open for the admission of any member of the group wherein 
the sentiment shall at any time be appropriately expressed. But so broad 
4 proposition is not necessary for the present case. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 

Municipal corporations—Street lighting —Laws 1894, c. 318, author- 
izing cities, towns, townships, boroughs and villages to erect and maintain 
gas pipes, poles, etc., for street lighting, or to contract therefor with any 
other party or parties for a term not exceeding five years, was not 
repealed by Laws 1897, c. 161, Sec. 31, authorizing a borough council 
to contract with any private company for street lighting, and section 97, 
repealing inconsistent acts; and a borough can lawfully contract with an 
individual to light its streets for five years. State (Smith, Prosecutor) v. 

sorough of Avon-by-the-Sea. (Mr. George W. W. Porter for prose- 
cutor. Mr. David Harvey, jr., for defendant). Opinion by FORT, 
J., May 12, 1902. 


Assault with intent to kill—Jurors—Constitutionality of statute. 
—1l. On an assignment of error to the refusal of the trial court to quash 
the array of jurors, only those grounds for quashing the array which are 
presented by counsel to the appellate court will be considered. 2. A 
challenge to an array of jurors on the ground that some of the jurors are 
disqualified, which does not state the facts constituting such disqualifica- 
tion, is insufficient on demurrer. 3. P. L. 1900, p. 458, providing that 
members of the National Guard shall be exempt from jury duty, does not 
create a disqualification, but merely confers a personal privilege, and the 
fact that a venire includes the name of a member of such guard is not a 
ground for challenge. 4. Act 1898, Sec. 76 (P. L. 1898, p. 895), provid- 
ing that, when a rule for a “struck jury” shall be entered in any criminal 
case, the court may select the names of ninety-six persons qualified 
to serve as jurors in the county, from which the prosecutor and 
defendant shall each strike twenty-four names in the usual way, and 
that the remaining forty-eight shall be placed in the box, etc., is not 
unconstitutional as infringing any right of persons charged with 
crime, though for more than one hundred years prior to the adoption 
of the act struck juries had been required by statute to be selected from 
persons specially qualified, as to talents, knowledge, integrity, and inde- 
pendence, to try the case; the right of the legislature to make the change 
having always existed, though not exercised until 1898. 5. On a prose- 
cution for assault with intent to kill, under Crimes Act, Sec. 113, as 
amended by P. L. 1900, p. 45, making an “assault with intent to kill” a 
high misdemeanor, defendant offered certain evidence indicating passion, 
etc., which, if he had succeeded in the attempt to kill and had been indicted 
for murder, might have been admissible on the question of the degree of 
his guilt. Held that, as the history of the act under which the indictment 
was found (Crimes Act 1846, Sec. 4, prescribing the characteristics of 
murder in the first degree, and section 40 and subsequent acts making an 
assault with intent to commit “murder or manslaughter,’ a misdemeanor), 
showed that the legislature did not consider the intent to take life as the 
distinguishing characteristic of murder, and that the very purpose of Act 
1900, Sec. 113, must have been to dispense with the necessity of proving, 
on prosecutions thereunder, the degree of the crime intended, the evidence 
offered was inadmissible. 6. On a prosecution for assault with intent to 
kill, under Crimes act, 1900, Sec. 113, making such assault a high misde- 
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meanor, a medical expert who had examined defendant to ascertain 
whether he was sane testified to a conversation with defendant in which 
defendant said that a great wrong had been done him, that the sanctity of 
his home had been violated, etc., but did not express any opinion as to 
defendant’s sanity. Held, that the details of the conversation between 
witness and defendant were inadmissible. 7. On a prosecution under 
Crimes Act 1900, Sec, 113, for assault with intent to kill, the allowance of 
questions to defendant on cross-examination as to whether he had ever 
shot any one before, whether he did not shoot a man out West once, and 
whether he did not threaten to shoot a man who had shot his dog, to all 
of which defendant answered “No,” was harmless error. &. A statement 
of the prosecutor in a criminal case, in his summing up to the jury, that 
“a verdict of acquittal would be a miscarriage of justice,’ was, in the 
absence of anything to show that the remark was not within the scope of 
the evidence, not ground of exception. State v. Barker. (Mr. Samuel 
Kalisch and Mr. Marshall VanWinkle for plaintiff in error. Mr. James 
Erwin, Prosecutor of the Pleas, for the state). Argued before Gummere, 
C. J., and Van Syckel, Garrison and Garretson, JJ. Opinion by GUM- 
MERE, J., June 9, 1902. 

Quo Warranto—Title to Office—Elections.—1. In quo warranto 
proceedings under our statute the title of the relator to the office may be 
drawn in issue by the respondent. 2. Section 69 of an act to regulate 
elections (Revision; P. L. 1898, p. 237), is mandatory in character. It not 
only makes it illegal for an elector to vote elsewhere than in his own dis- 
trict, but also makes his title to vote dependent upon the exercise of that 
right within the election district in which he actually resides. 3. The effect 
of a vote illegally cast is that, in legal effect, no vote has been cast. 4. In 
determining what shall constitute a majority of votes at an election, those 
ballots only that are in legal effect votes are to be considered. 5. A sup- 
plement to an act entitled “An act to incorporate the chosen freeholders 
in the respective counties of the state, approved April 16, 1846” (P. L. 
1899, p. 427), is unconstitutional in so far as it provides by the election of 
members of the board of chosen freeholders for a majority vote in all the 
townships of the state excepting in those in counties of the first class. 
State ex rel. Lane v. Otis. (Mr. George Reynolds, Mr. John G, Horner 
and Mr. Charles V. D. Joline for relator. Mr. I. W. Carmichael for 
respondent). Argued before Gummere, C. J., and Van Syckel, Garrison 
and Garretson, JJ. Opinion by GARRISON, J., June 9, 1902. 


Municipal Corporations—Grant of Franchise —1. In a proceeding 
to take away rights, granted by an ordinance or otherwise possessed, by 
an individual or corporation, a municipality can only act after notice and 
opportunity to be heard has been given to the person or corporation 
whose property rights are to be affected. 2. Whenan ordinance is stayed 
in its progress to a final passage through a failure of proper continuances 
by the council or other municipal body, it dies with the end of the last 
vitalizing action. There must be a continuity in such municipal action. 
State (Jersey City, H. & P. St. Ry. Co., Prosecutor) v. City of Passaic. 
(Mr. William B. Gourley for prosecutor. Mr. William W. Watson for 
defendant). Argued before Fort, Hendrickson and Pitney, JJ. Opinion 
by FORT, J., June 9, 1902. 
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Electric wires—Negligence—Action for wrongful death.—1. It is 
the duty of a company maintaining in a public street an insulated electric 
light wire carrying a dangerous current to use reasonable care that an 
uninsulated telegraph wire does not come in contact therewith and remain 
so long as to wear off the insulation, so that the current is diverted into the 
telegraph wire, and by it carried to a third wire, from which it is conducted 
to and against and injures a person lawfully using the public street. 2. 
It is the duty of those maintaining an uninsulated telegraph wire in a 
public street to use reasonable care that it does not break and come in 
contact with an insulated electric light wire carrying a dangerous current, 
and remain so long as to wear off the insulation, and divert the current 
from the electric light wire through it to another wire, to the injury of a 
person lawfully using the public street. 3. Allegations from which it can 
be inferred that a suit under the death act is for the benefit of the next of 
kin are sufficient without a direct averment to that effect. Hamilton v. 
Bordentown Electric Light and Motor Co. (Mr. Charles E. Roberts 
for plaintiff. Mr. Howard Flanders and Mr. Samuel W. Belden for de- 
fendant Bordentown Electric Light and Motor Co. Messrs Edward A. & 
William T. Day for defendant Delaware & A. Telegraph and Telephone 
R. Co. Mr. J. H. Gaskiil for defendant Pennsylvania R. Co.) Argued 
before Gummere, C. J., and Van Syckel, Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., June 9, 1902. 


Mechanics’ lien—Notice to owner.—1. Under sections 3 and 5 of 
the mechanics’ lien law (Laws 1898, pp. 538, 539), a claimant who serves 
his stop notice after the maturity of the final payment due from the owner 
to the contractor is entitled simply to stand in the shoes of the contractor, 
and recover from the owner any moneys then due from the owner to the 
contractor, to the extent of the clatmant’s demand. 2. Under sections 3 
and 5 of the mechanics’ lien law (Laws 1898, pp. 538, 539), a claimant who 
serves his stop notice after the owner’s liability to the contractor has ma- 
tured is not entitled to any benefit of the provisions contained in section 
5 with respect to payments made by the owner to the contractor in advance 
of the terms of the contract. His rights are subject to payments pre- 
viously made by the owner to the contractor, stop notices previously 
served, and other prior assignments, without regard to the time when or 
the order in which such prior payments or assignments were made, or stop 
notices served. Taylor v. Reed. (Mr. Robert Carey for plaintiff. 
Messrs. Hartshorne, Insley & Leake for defendant). Argued before 
Fort, Hendricicson, and Pitney, JJ. Opinion by PITNEY, V. C., June 9, 
1902. 

Rescission of contract—Action for damages.—1. On a contract to 
do several acts within a reasonable time, on which the plaintiff paid the 
full consideration, the failure of the defendant to perform within a rea- 
sonable time one of the subsidiary acts does not of itself entitle the plaintiff 
to rescind the contract and sue fer the money paid. His remedy is by suit 
for damages for failure to perform. 2. If the conduct of the defendant 
pon being informed of the rescission by the plaintiff warrants the belief 
that he assents to the rescission, the plaintiff may maintain an action to 
recover back the money paid. 3. In this case the declaration alleges that 
plaintiff asserted the right to rescind; that he notified defendant that he 
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did rescind, and that he was entitled to the return of the money paid by 
him on the contract, whereupon the defendant promised to pay him the 
money so demanded. Held, that this was an acquiescence by the defend- 
ant in the rescission, and that therefore the declaration shows a good 
cause of action. Luce v. New Orange Jndustrial Association. (Messrs. 
Copeland, Luce & Kipp for plaintiff. Mr. N. C. J. English and Mr. 
Robert H. McCarter for defendant). Argued before the Chief Justice 
and Van Syckel, Garrison and Garretson, JJ. Opinion by VAN 
SYCKEL, J., June 9, 1902. 


Railroads—Negligence—Repair of fences.—Where liability of de- 
fendant railroad company depended upon whether the fence which sepa- 
rated its right of way from the property of plaintiff, and which it was de- 
fendant’s duty to keep in repair, had been out of repair a sufficiently long 
time to charge defendant with notice of its condition, it was a question for 
the jury. Hendrickson v. Philadelphia & R. Ry. Co. (Mr. J. J. Bergen 
for plaintiff in error. Messrs. Dungan & Reger for defendant in error). 
Argued before Gummere, C. J., and Van Syckel, Garrison and Garretson, 
JJ. PER CURIAM, June 9, 1902. 


City board of bealth—Vacancies.—Members of the Board of Health 
of the city of Camden are appointed on nomination of the Mayor, con- 
firmed by the city council. The Mayor made nominations to fill two 
alleged vacancies. The council declined to act, on the theory that no 
vacancies existed; the offices being in possession of persons claiming unex- 
pired title thereto. There appears a fair ground of contention that vacan- 
cies do exist. Held, that it is the duty of the Council in good faith to act 
upon the pending nominations, and others that may be made, in case of 
rejection, so that, upon confirmation, quo warranto may be possible. 
State, Hoell, prosecutor, v. City Council of City of Camden. (Mr. Wil- 
liam J. Kraft and Mr. Howard Carrow for relators. Mr. Henry M. Sny- 
der, Jr., for respondents). Argued before Dixon and Collins, JJ. Opin- 
ion by COLLINS, J., June 9, 1902. 


Constitutional law—Trial by jury—District court act—lees.— 
1. Neither the requirement that demand for a jury shall be made at least 
one day before the time fixed for trial, nor the omission to prescribe that 
on such a demand by a defendant the venire shall issue without prepay- 
ment of fees by him, nor the omission to prescribe that the jurors shall be 
residents of the county in which the court is held, renders section 149 of 
the district court act (P. L. 1898, p. 556) unconstitutional. That act will 
be construed with reference to constitutional and statutory requirements 
as to trial by jury that are in pari materia therewith. 2. Under said dis- 
trict court act, when a defendant demands a trial by jury the fees for the 
venire must be prepaid by the plaintiff. Condon v. Royce. (Mr. Frank 
E. Bradner for plaintiff. Mr. Michael J. Tansey for defendant). Argued 
before Dixon and Collins, JJ. Opinion by COLLINS, J., June 9, 1902. 


Drainage—Assessment of expenses—Constitutional law.—l. Leg- 
islation for the drainage of meadows, which authorizes an assessment of 
the expenses otherwise than in proportion to the benefit received, and 
which, therefore, can be supported only on inveterate usage, must confer 
upon the persons so to be assessed a right to participate in the manage- 
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ment of the enterprise. 2. The supplements passed in 1875 and 1894 to 
the Bog and Fly meadow act of 1811 are incapable of validating assess- 
ments on lands lying outside of that meadow, because the owners of such 
lands have no right to take part in the management of the enterprise. 
State (Benjamin, Prosecutor) v. Bog & Fly Meadow Co. (Mr. E. W. 
3enjamin for prosecutors. Mr. J. S. Salmon for defendants). Argued 
before Collins and Dixon, JJ. Opinion by DIXON, J., June 9, 1902. 


Chief of police—Removal—Right to hearing.—1. Proceedings for 
the removal of officiais under statutes entitling them to a hearing before 
they can be removed are judicial in character, and in such cases persons to 
be affected by such official action are entitled to be heard in relation there-- 


to before action is taken. 


2. Where a hearing is given by the statute, and 


the body charged with giving it has acted without it or refused it, the pro- 


ceedings will be set aside. 
(Mr. J. A. Beecher for the writ. 
ants). 
FORT, J., June 9, 1902. 


State (Bowlby, Prosecutor) v. City of Dover. 
Mr. James H. Neighbour for defend- 
Argued before Fort, Hendrickson and Pitney, JJ. 


Opinion by 


MISCELLANY. 


STATE BAR EXAMINATIONS HELD 
AT TRENTON, NOV. 6, 1902. 


ATTORNEY'S QUESTIONS. 

When may the writ of habeas cor- 
pus be suspended? 

Who are entitled to vote in New 
Jersey? 

A bequeaths specific valuable 
wine chests and the wines therein to 
B for life, and after his death to C 
absolutely. What are the rights of 
C in the bequest and how may he 
protect them ? 

A hires of B a herd of cattle for 
one year. To whom does the in- 
crease of the herd during that time 
belong ? 

Define bailments. Name and de- 
scribe the several species. 

A sold a wagon for $200 to B, 
who paid $50 on account of the pur- 
chase-money, the wagon to be de- 
livered the next day. During the 
night the wagon was destroyed by 
accidental fire. A sues B for the 
rest of the purchase-money. Can he 
recover ? 

Upon a contract to sell ten bush- 
els of corn at a specified price, made 


between an adult and a minor, will 
an action lie by either party upon a 
breach of the contract by the other? 

Define a patent and a latent am- 
biguity. May either be explained by 
verbal evidence? 

(a) Are partners joint-tenants or 
tenants-in-common of their stock in 
trade; and (b) To what extent, if 
anv, is there a right of survivor- 
ship? 

A, in writing, authorized B to 
buy a specified horse for him for 
$50. B bought the horse for $55. 
A refused to take the horse, where- 
upon B offers to pay the excess of 
$5. Is A then bound to take the 
horse ? 

A drew his check to the order of 
B upon the Blairstown Bank. B 
duly presented the check at the bank 
for payment. Though the bank at 
the time had funds of A more than 
sufficient to pay the check, it refused 
to pay it. Can B maintain an action 
against the bank? 

While A was walking on the 
street with his dog, he met B. The 
dog bit B. Before this the dog had 
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never bitten anyone or shown any 
tendency to do so. B sued A. Ver- 
dict for whom? 

When are defamatory words ac- 
tionable per se? 

A and B were in the employ of 
the Lake R. R. Co., the former as 
engineer and the latter as fireman o/ 
engine 411. Through the negli- 
gence of A a collision occurred, in 
which B was injured. Can B main- 
tain an action against the railway 
company ? 

A, a minor, living at home, was 
not properly supplied with neces- 
saries by his father. A thereupon 
bought necessaries from C, who 
brought an action for the price 
thereof against the father. Can this 
action be maintained ? 

A has in his hands moneys to 
which both B and C make claim. B 
has instituted an action against A, 
and C threatens to do likewise. A 


has no interest in the moneys and 


cannot determine to whom they 
should be paid. What would you 
advise A to do under the circum- 
stances? 

Through mutual mistake certain 
property intended to be included in 
a mortgage was omitted therefrom. 
Discovering the mistake, the mort- 
gagee asks your advice, the mort- 
gagor having refused to correct the 
mistake. What course would you 
advise ? 

An insolvent trustee misuses trust 
funds in the purchase of shares of 
the capital stock of a railroad com- 
pany and takes the certificates in his 
wife’s name. Has the cestui que 
trust any right with respect to these 
shares, and, if so, in what court 
should he institute suit in the en- 
forcement of his right? 

What are the proper formalities 
in the execution of a will ? 

The witnesses to a will,which you 
desire to prove, are dead. The will 
contains an attestation clause recit- 


ing the formal execution thereof. 
What would you do? 

Distinguish between a_ special 
count and a common count in as- 
sumpsit, and state when the latter 
may be used. 

If defendant has a defense which 
at common law could not have been 
proved under the general issue, how 
may he plead it in the present prac- 
tice? 

Distinguish between an assess- 
ment of damages and a writ of in- 
quiry, stating briefly the procedure 
in each. 

A declaration and the plea inter- 
posed thereto are both defective in 
substance. On a demurrer to the 
plea, may the defendant question the 
sufficiency of the declaration? 

A bill against a judgment debtor 
and X to set aside a conveyance 
made in fraud of creditors, states 
that the debtor “sold” the property 
to X, and prays that the “said con- 
veyance” may be set aside, but the 
bill does not set out any deed of con- 
veyance. (a) Is the bill good? (b) 
If you wished to object to it, how 
would you do so? 

A bill in Chancery is filed for spe« 
cific performance of a contract. The 
defense is that the execution of the 
contract was obtained by fraud, and 
the defendant wishes to ask for a de- 
cree that the contract be delivered 
up to be cancelled. What form of 
pleading should he use? 

State briefly the proceedings in 
equity to obtain and execute an or- 
der of publication against a non-res- 
ident defendant. 

A cause in Chancery being at is- 
sue, in what ways may the evidence 
be taken ? 

On the trial of an action for slan- 
der, the defendant offers to prove 
the general reputation of the plain- 
tiff. May he do so? State the gen- 
eral rule as to evidence of character 
in civil actions. 
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State the common law rule of ev- 
idence which excluded a party to an 
action from testifying therein, and 
state how far that rule is now modi- 
fied by statute. 


COUNSELORS’ QUESTIONS. 


What absolute prohibitions are 
placed upon the powers of the sev- 
eral States by the Federal Consti- 
tution? 

What are the provisions of the 
Federal Constitution with regard to 
the levying by Congress of a direct 
tax? 

In what does treason against the 
United States consist and what is 
necessary to a conviction therefor ? 

An act of the Legislature author- 
ized a corporation to improve by 
drainage a large tract of tide-water 
marsh land owned by various per- 
sons and imposed the entire expense 
thereof upon the lands to be drained. 
Is the act constitutional ? 

May a court exclude a witness 
from testifying on his own behalf as 
incompetent because he does not be- 
lieve in a future state of rewards 
and punishment? 

Land is, by deed, conveyed to C, 
“to have and to hold during his nat- 
ural life, and to the heirs of the said 
C forever.” In whom is the fee? 
Define the rule governing the case. 

Define curtesy initiate. Does it 
exist in New Jersey? 

A, holding land in trust for B, 
died intestate, leaving sons and 
daughters. To whom does the title 
of the land descend? 

One of two tenants-in-common 
conveyed a specific portion of the 
common lands to a third party. 
What is the effect of such a deed 
upon the interest of the other ten- 
ant-in-common ? 

How may the unauthorized can- 
cellation of a lost or mislaid mort- 
gage be prevented ? 
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A conveyed lands to B for $5,000. 
B paid one-half of the purchase 
money, the balance remaining un- 
paid. B conveyed the land by way 
of gift to C, who did not know that 
part of the purchase money was still 
owing. Has A any right at law or 
in equity as against C with respect 
to these lands? 

A father who is insolvent makes 
a voluntary conveyance to his son 
for the purpose of defrauding his 
creditors, the son agreeing to re-con- 
vey upon request. Having settled 
with his creditors the father requests 
a re-conveyance. The son refuses 
to re-convey. Can the father main- 
tain an action against the son? 

A and B were partners. The ar- 
ticles of copartnership provided that 
the partnership should continue for 
ten years. At the end of one year B 
seriously neglected the business of 
the partnership. What, if any, rem- 


edy has A? 
A, B and C are partners. 
leaving a will, under which X qual- 


A dies, 


ifies as executor. What are the 
rights of X against B and C in re- 
spect to the partnership property? 
What, if any, is his liability to firm 
creditors ? 

A corporation issues part of its 
stock to A under a written agree- 
ment that A shall be liable to pay 
only fifty per cent. of the par value. 
The corporation subsequently be- 
comes insolvent, and creditors, who 
loaned money to it after the above 
issue, seek to compel A to pay the 
balance of the par value of his 
stock. Is A liable? 

In an action in a promissory note 
payable to “The Brush Co. (Incor- 
porated),” brought in the name of 
the payee, can the defendant show 
that the incorporation of the com- 
pany was irregular? 

Define the term ultra vires. 

A, an infant, enters into B’s em- 
ploy, furnishing B his bond, with C 
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as surety, for the faithful perform- 
ance of his duties. A defaults. Is 
the infancy of A available to C in 
defense of an action on the bond? 

A makes a will leaving his entire 
estate to his brother. He after- 
wards marries, has a child and dies. 
What are the rights of the brother, 
wife and child respectively ? 

A, by his will, gives $500 to B. He 
also gives C $5,000, this legacy to be 
paid from moneys on deposit in a 
savings bank. After A’s death the 
only property available for paying 
legacies is $5,200 on deposit in the 
savings bank. How should this 
money be divided between B and C? 

On the trial, under an indictment 
for larceny of a horse, the evidence 
showed that defendant, while re- 
turning to his residence from his 
day’s work, found the horse wan- 
dering loose in the highway, took it 
with him and afterwards kept it in 
his barn or at work in his fields; 
that the owner, without making de- 
mand, found it in defendant’s barn 
and took it away in the absence of 
defendant and of any one represent- 
ing him. On that evidence should 
defendant be convicted ? 

What is the crime of arson? 

Distinguish between the legal and 
equitable remedies for fraud. 

Does a discretionary power of 
sale, wholly personal to the trustee 
who holds title to land, survive upon 
his death to his successor? 

Distinguish between (1) the ex- 
clusive jurisdiction, (2) the concur- 
rent jurisdiction, and (3) the auxil- 
iary jurisdiction of equity. 

What are the essential facts to be 
stated in a bill to foreclose a mort- 
gage which is past due? 

A decree is entered for com- 
plainant. On an appeal therefrom 
the petition of appeal alleges, in 
proper form, the discovery of new 
evidence, sufficient to bar the relief 
granted, and asks for a reversal on 


that ground only. Can the anpeal 
be maintained? 

What is secondary evidence? 
Give instances when it may be used. 

An executor sued a trolley com- 
pany for causing the death of his 
testator by a collision. Plaintiff of- 
fers to prove the statements made 
by decedent to his physician on the 
day following the accident. The 
statements, if true, show that de- 
fendant’s car was run negligently at 
the moment of the accident. Is the 
evidence admissable ? 

When the construction of a will is 
in issue, may parol evidence be giv- 
en to explain its meaning; and, 1! 
so, of what kind of facts? 


ADMISSIONS TO N. J. BAR. 


The following attorneys and 
counselors were admitted to the 
State Bar at the November term of 
the Supreme court: 

ATTORNEYS. 
Baker, Curtis T., Vineland. 
Barnert, Joel, 266 Main st., Pater- 
son. 
Bernhard, John A., 68 Broad st., 

Elizabeth. 

Berry, Maja Leon, 33 N. Conn. ave., 

Atlantic City. 

Boucher, William J., 76 Montgom- 
ery st., Jersey City. 

Bradley, Frank E., Montclair. 

Brearley, William H., East Orange. 

Briody, Joseph P., 620 Summit ave., 

Jersey City. 

Conover, Joseph S., Freehold. 
Delaney, William F., 312 High st., 

Newark. 

Dolliver, Charles M., Plainfield. 
English, Conover, Elizabeth. 
Freeman, Benjamin A., Broad St. 

Bk. Bldg., Trenton. 

Giffin, Thomas F., 246 York st.. 

Jersey City. 

Gregory, Eugene M., 23 Orlean st., 

Newark. 

Kelley, William J. 289 Halladay st., 

Jersey City. 


ee 
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Koehler, Harry H., 702 High st., 
Newark. 

Koenig, Herman L., 323 Washing- 
ton st., Newark. 

Lehlbach, Herman B.., 
Prospect ave., Newark. 

Lummis, Henry M., 113 South 
Ninth st., Newark. 

Miller, William J., 72 Storm ave., 
Jersey City. 

Mooney, James F., Summit. 

Mulligan, George D., 71 Washing- 
ton st., Newark. 

Nash, Vincent W., Jr., Plainfield. 

Parker, Terry, East Orange. 

Sackett, Clarence, 80 Fourth ave., 
Newark. 

Schoen, Edward, Lawyers’ Bldg., 
Newark. 

Tumulty, Joseph P., 295 Monmouth 
st., Jersey City. 

Vail, Cyrus H., 354 Mt. Prospect 
ave., Newark. 

Woodruff, Charles A., 7 East Com- 
merce st., Bridgeton. 


COUNSELORS. 


sadgley, Theo. J., Montclair. 
Boardman, Samuel W., Jr., 
dential Bldg., Newark. 
Dolan, Patrick J., Lawyers’ Bldg., 
Newark. 
Esher, F. N., 
Jersey City. 
Gaskill, Nelson B., 301 Market st., 
Camden. 
Lehlbach, Fredk. A., 
Bidg., Newark. 
Martin, J. H. Thayer, Prudential 
Bldg., Newark. 
Reeves, Harry N., Atty. General's 
Office, Trenton. 
Scammell, Scott, 
Bldg., Trenton. 
Slaughter, William A., Mt. Holly. 


165 Mt. 


Pru- 


15 Exchange Place, 


Prudential 


Mechanics’ Bk. 


SOME LEGAL HUMOR. 


A Brooklyn lawyer is reported to 
have received the following letter 
from a troubled client some time 
ago: 
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“Dear Sir: I sent my daughter 
the other day for vinegar, intending 
to put it on herrings for the lunch- 
counter in my saloon. They gave 
her kerosene instead, and thereby 
$2 worth of herrings were spoiled. 
The grocer refuses to compensate 
me for my loss, and I should like 
your advice as to what I should so.” 

The man of law thought long aid 
deeply on the case and then sent this 
reply: 

“Don’t eat the herrings.” 


The incident is told of a young 
clerk who, upon entering a certain 
office, was given an account of long 
standing and told to write a letter 
requesting payment. Ina few days 
a check was received, much to the 
surprise of the head of the firm. 
The young man was requested to 
produce a copy of the letter which 
had brought such good results, ard 
handed over the following: “Kindly 
send us settlement of the enclosed 
account, or steps will be taken that 
will amaze you.” He did not have 
a long wait for promotion. 





BOOK NOTICES. 


A BRIEF FOR the Trial of Crim- 


inal Cases. By Austin Abbott, 
assisted by William C. Beecher, 
late Assistant District Attorney 
of the City of New York. Second 
and Enlarged Edition by the Pub- 
lishers’ Editorial Staff. The Law- 
yer’s Co-Operative Publishing 
Company, Rochester, N. Y. 1902. 
Pp. 814. Price, $4.50. 


What is known as the “Trial 
Brief Series,’ by Austin Abbott, 
has had a large sale in this country, 
and justly so. His “Civil Trial 
Brief,” first published in November, 
1900, has had a sale of nearly 8,000 
copies, and his “Brief on the Facts,” 
published a year later, has had a 
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sale of nearly 6,000 copies. The 
third book is the “Criminal Trial 
Brief,” of which the present edition, 
brought down to 1902 and adapted 
for use in every state in the Union, 
is now being sold and should also 
have as great a sale as the other 
works in the series. The book con- 
tains about 800 pages and over 9,800 
citations. It gives all the essential 
information for counsel, in the con- 
duct of a criminal trial, from ar- 
raignment to sentence, or discharge. 
It gives authority from each State, 
—not all authorities, but the leading 
cases on each proposition, those you 
would cite in a brief, or in the course 
of atrial. It is essentially an emer- 
gency hand-book, to be kept readv 
at hand. It gives up-to-date infor- 
mation on just the points that are 
likely to come up in the course of a 
criminal trial. In the library of a 
criminal lawyer, it will be used 
daily. For the active practitioner 
we cannot conceive of any three 
books which will be more useful to 
him than those named above, and 
for criminal practice we know of 
nothing which approaches the use- 
fulness of Abbott’s “Criminal Trial 
Brief.” 


A TREATISE ON THE LAW of 
Inter-corporate Relations. By 
Walter Chadwick Noyes, a Judge 
of the Court of Common Pleas in 
Connecticut. 3oston: Little, 
Brown & Company. 1902. Pp. 
703. Price, $6.30. 


Judge Noyes has entered upon a 
subject which is not new, but the 
treatment of which is new and ex- 


tremely useful. As is well said in 
the preface, the modern business in- 
strument is the corporation and the 
joining together of corporate prop- 
erties. “Corporate conjunction in- 
volves inter-corporate relations.” 
The questions which grow out of 
these relations are the basis of this 
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treatise and the subjects handled are 
of a most important nature. He be- 
gins with the nature of consolida- 
tion of corporations and then the 
legislative authority for such con- 
solidation, and then some of the 
chapters are upon the following sub- 
jects: Constitutional and statutory 
restraints upon consolidation; As- 
sent of stockholders; Method of 
consolidation; Effect of consolida- 
tion upon status of consolidating 
corporations and their stockholders ; 
Rights and powers of consolidated 
corporation; Obligations of consol- 
idated corporation; Irregular and 
invalid consolidations; Interstate 
consolidations; Sales of corporate 
property; Sales of corporate fran- 
chises; Leases of corporate prop- 
erty and franchises; Power of 
corporation to hold stock in other 
corporations; Rights and obliga- 
tions of corporation as stockholder ; 
Control of one corporation by an- 
other; Nature and formation of “ 
combinations ; Principles of corpor- 
ation law affecting associations and 
trusts; Principles of corporation 
law affecting corporate combina- 
tions ; Application of law of conspir- 
acies ; Application of law of monop- 
olies; Application of law of con- 
tracts in restraint of trade; Formu- 
lation of rules of public policy; 
Rules of public policy; Application 
of rules of public policy to particu- 
lar classes of combinations; Rights 
and remedies; Federal anti-trust 
statute and its constitutionality ; 
Constructionand application of Fed- 
eral statute; Rights, remedies, and 
procedure under Federal statute; 
State anti-trust statutes and their 
constitutionality ; Construction and 
application of state anti-trust stat- 
utes; Rights, remedies, and proced- 
ure under state anti-trust statutes. 
Necessarily much of the book con- 
sists of an examination of the law 
governing the consolidation of rail- 
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road corporations and railroad leas- 
es, but all other inter-corporate re- 
lations appear to be construed, in- 
cludigg the anti-trust laws, but ex- 
clusive of labor combinations. On 
the whole, it is a well-made law- 
book, with sufficiently numerous 
citations, and with the law in the 
text expressed in plain language, 
without circumlocution. 


GREENE’S PRACTICE Time- 
Table, Consisting of the Times 
Required for each step in the 
Practice of Law in the state of 
New York. Alphabetically Ar- 
ranged. By H. Noyes Greene, of 
the Troy Bar. Second Edition. 
Albany, N. Y.: Matthew Bender. 
1902. Pp. 264. Price, $2.00. 
This time-table exclusively ap- 

plies to the courts of New York. It 
covers not only the Code of Civil 
Procedure and the Code of Criminal 
Procedure, but the rules of all the 
courts, New York City charter, New 
York City consolidation act, and the 
general assignment act, the lien law 
and other miscellaneous matters of 
practice. It is a neat volume of 
about 260 pages, intended for the 
busy lawyer’s desk. The arrange- 
ment is complete and the matter suf- 
ficiently full, especially as in all 
cases references are given to make 
the book exactly what it is intended 
to be. 


THE HEALTH Officers’ Manual 
and Public Health Law of the 
state of New York. As Amended 
to the Close of the Legislative 
Session of 1902, with Annota- 
tions, Forms and Cross Refer- 
ences. By L. L. Boyce, of the Al- 
bany Bar, editor of the second edi- 
tion of “Greene on Highways.” 
Albany, N. Y.: Matthew Bender. 
1902. Pp. 289. Price, $2.50. 


This work also applies exclusive- 
ly to the state of New York, but is 
complete as to all sections of the 
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health laws of that state, including 
references and where they may be 
found. Primarily the work is in- 
tended for the guidance of boards of 
health and health officers, but all 
lawyers interested in health proce- 
dure in that state will find the vol- 

ume invaluable. ’ 


PAMPHLETS RECEIVED. 


REPORT OF Special and Regular 
Meeting of the Colorado Bar As- 
sociation. Special Meeting at 
Denver, Colorado, December 6, 
1901. Fifth Annual Meeting at 
Colorado Springs, Colorado, July 
1 and 2, 1901. Volume V. Pp. 
276. 

Editorial comment is made upon 
the above. 

NEW YORK State Library Bul- 
letin 76, Legislation 17. Digest 
of Governors’ Messages, 1902, in- 
cluding Related Topics in the 
President’s Message, April 1, 
1901, to April 1, 1902. Edited by 
Robert H. Whitman, Sociology 
librarian. Albany: University 
of the State of New York. 1902. 
Price, 25 cents. 


This Digest, which is intended as 
a contribution to the better organi- 
zation of the material for the com- 
parative study of state government 
and laws, is extremely valuable and 
continues the indebtedness of the 
busy men of the country to the ex- 
ecutive ability of the admirable di- 
rector of the New York State Li- 
brary, Mr. Melvil Dewey. 





A man was subpoenaed as a wit- 
ness on a trial for assault. When 
asked by a lawyer what distance he 
was from the parties when the as- 
sault happened, he replied: “Just 
thirteen feet, eleven inches and a 
half.” ‘How came you to be so ex- 
act?” inquired the lawyer. “Be- 
cause I expected some fool to ask 
me and I measured it.” 























